
1 | P a g e  
 

 



2 | P a g e  
 

 

SUBJECT TOPICS                                                                                                           

      

1. Concept and Definition of Jurisprudence in brief. (3 - 7)                                                                      

2. Natural Law Theory According to the Rules of Jurisprudence. (8 – 14)                                                                                                                                                                                    

3. Role of John Finnis in Natural Law Theory of Jurisprudence .(15 – 19)                                                                        

4. Fuller Finnis Debate according to Natural Law Theory of Jurisprudence in brief. 

(20 – 24)                                                                                                     

5. Concept of Persons in Jurisprudence in modern scenario.(25 – 29) 

6. John Austin's Positive School. (30 – 34)                                                      

7. The Concept of Legislation in the Indian Scenario. (35 – 37) 

8. Administration of Justice. (38 – 39)                                                                 

9. Realist School of Jurisprudence. (40 – 41)                                                         

10.  Sociological School of Jurisprudence. (42 – 43)                                                 

11.  Historical School of Jurisprudence. (44 – 52)                                              

12.  Precedent. (53 – 55)                                                                                                                           

13.  Custom. (56 – 57)                                                                                            

14.  Ownership. (58 – 59)                                                                                         

15.  Possession. (60 – 61)                                                                                              

16.  Legal Rights and Duties. (62 – 63)                                                              

17.  Positive School. (64 – 65) 

18.   Some Important Questions Based on Whole Syllabus of ‘LEGAL METHOD  

            AND LEGAL THEORY (JURISPRUDENCE)’. (66 – 67)                                                                                                                                                 

 



3 | P a g e  
 

 

➢ 1. Concept and Definition of Jurisprudence in brief 

Introduction 

Jurisprudence, often referred to as the philosophy or science of law, involves the theoretical 

study of law. It seeks to understand the fundamental nature of law, legal reasoning, legal 

systems, and legal institutions. Jurisprudence is a critical field that provides the intellectual 

foundation for the practice and development of law. It examines the principles underpinning 

legal rules and the legal system's function in society. 

Definitions of Jurisprudence 

The term "jurisprudence" originates from the Latin word "jurisprudentia," where "juris" means 

"law" and "prudentia" means "knowledge" or "wisdom." Various legal scholars and 

philosophers have offered definitions of jurisprudence: 

John Austin: 

Defined jurisprudence as "the philosophy of positive law," focusing on law as it is 

("positivism") rather than what it ought to be. 

H.L.A. Hart: 

Described jurisprudence as "the analytical study of the structure of law," emphasizing the 

analysis of legal concepts and the relationships between them. 

Roscoe Pound: 

Viewed jurisprudence as "the science of law," emphasizing the systematic study of legal 

principles and the legal system. 

Salmond: 

Defined jurisprudence as "the science of the first principles of the civil law," highlighting its 

foundational and systematic nature. 

Concept of Jurisprudence 

Jurisprudence can be broadly categorized into several schools of thought, each offering a 

distinct perspective on the nature and function of law: 
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Natural Law Theory: 

Natural law theory posits that law is based on moral principles inherent in human nature and 

the natural order. Proponents like Thomas Aquinas argue that true laws must align with moral 

and ethical standards, which are universal and immutable. 

Legal Positivism: 

Legal positivism, championed by scholars like John Austin and H.L.A. Hart, asserts that law 

is a set of rules and regulations created by human authorities. According to this view, the 

validity of law is determined by its source and adherence to established procedures, not its 

moral content. 

Historical School: 

The historical school, represented by thinkers like Friedrich Carl von Savigny, emphasizes the 

evolutionary development of law. It contends that law is deeply rooted in the customs, 

traditions, and historical experiences of a society. 

Sociological Jurisprudence: 

Sociological jurisprudence, advocated by Roscoe Pound, focuses on the social functions of 

law. It views law as a tool for social engineering, aiming to balance competing interests and 

achieve social justice. 

Realist School: 

Legal realism, associated with scholars like Oliver Wendell Holmes Jr. and Karl Llewellyn, 

emphasizes the practical application of law and the role of judges in shaping legal outcomes. 

It argues that law is not a set of abstract rules but is influenced by social, economic, and 

political factors. 

Critical Legal Studies: 

Critical legal studies (CLS) is a movement that challenges traditional legal doctrines and 

practices, arguing that law is inherently political and serves the interests of powerful groups. 

CLS scholars seek to uncover and address the biases and inequalities embedded in legal 

systems. 
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Functions of Jurisprudence 

Jurisprudence serves several vital functions in the legal system and society: 

Clarification and Interpretation: 

Jurisprudence helps clarify and interpret legal concepts, principles, and doctrines, providing a 

deeper understanding of the law. 

Systematization: 

It organizes and systematizes legal rules and principles, creating a coherent and consistent 

legal framework. 

Evaluation: 

Jurisprudence evaluates the effectiveness, fairness, and morality of laws, offering critiques and 

suggestions for legal reform. 

Guidance: 

It provides guidance to legislators, judges, lawyers, and scholars in the application and 

development of law. 

Education: 

Jurisprudence plays a crucial role in legal education, helping students and practitioners 

understand the underlying theories and principles of law. 

Reference Case Laws 

1. Kesavananda Bharati v. State of Kerala 

Citation: (1973) 4 SCC 225 

Principle: The Supreme Court developed the Basic Structure Doctrine, holding that 

Parliament's power to amend the Constitution under Article 368 is not unlimited. 

Relevance to Jurisprudence: The judgment demonstrates the jurisprudential idea that law is 

not merely a command of the sovereign, as suggested by Austin's positivist theory, but is also 

subject to higher constitutional principles and foundational values. 
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Importance: It illustrates the relationship between law, constitutionalism, justice, and 

limitations on State power. 

2. Maneka Gandhi v. Union of India 

Citation: (1978) 1 SCC 248 

Principle: The Supreme Court held that the procedure established by law under Article 21 must 

be fair, just, and reasonable, and not arbitrary or oppressive. 

Relevance to Jurisprudence: The case reflects a shift from a narrow positivist understanding 

of law towards a rights-oriented and justice-based interpretation. It demonstrates that the 

validity of law must be considered in light of constitutional morality, fairness, and 

reasonableness. 

Importance: It significantly expanded the jurisprudential meaning of personal liberty and due 

process values in Indian constitutional law. 

3. Justice K.S. Puttaswamy (Retd.) v. Union of India 

Citation: (2017) 10 SCC 1 

Principle: A nine-judge Bench of the Supreme Court unanimously recognized the right to 

privacy as a fundamental right under the Constitution. 

Relevance to Jurisprudence: The case demonstrates that the meaning of law evolves with 

changing social conditions and contemporary understandings of liberty, dignity, autonomy, 

and individual rights. 

Importance: It reflects the dynamic and evolving nature of law, an important aspect of modern 

jurisprudence. 

4. Navtej Singh Johar v. Union of India 

Citation: (2018) 10 SCC 1 

Principle: The Supreme Court declared Section 377 IPC unconstitutional insofar as it 

criminalized consensual sexual relations between adults in private. 
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Relevance to Jurisprudence: The judgment emphasizes constitutional morality, dignity, 

equality, and individual autonomy over outdated notions of social morality. 

Importance: It illustrates the jurisprudential relationship between law and morality and 

demonstrates that constitutional law must protect individual dignity and liberty. 

Conclusion 

Jurisprudence is a foundational discipline in the study of law, offering diverse perspectives on 

the nature, purpose, and functioning of legal systems. By exploring various schools of thought 

and their interpretations of law, jurisprudence provides a comprehensive understanding of 

legal principles and their application in society. It serves as a critical tool for legal analysis, 

interpretation, and reform, ensuring that law remains a dynamic and evolving field responsive 

to societal needs and values. 

_ . _ 
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➢ 2. Natural Law Theory According to the Rules of Jurisprudence 

Introduction 

Natural Law Theory is a fundamental concept within jurisprudence, providing a framework 

for understanding the intrinsic connection between law and morality. According to this theory, 

laws are not merely human-made rules but are rooted in a higher, universal moral order that 

can be discovered through reason. This universal moral order is believed to be inherent in the 

nature of the universe and human beings. 

Historical Foundations 

Natural Law Theory has deep historical roots and has evolved through contributions from 

various philosophers over centuries. Here, we explore the major historical developments: 

Ancient Greek Philosophy 

Socrates and Plato: 

Socrates emphasized ethical principles derived from rational inquiry. Plato, his student, 

developed the theory of forms, positing that abstract forms (ideals) like justice and law exist 

beyond the physical world and can guide human behaviour. 

Aristotle: 

Aristotle focused on the concept of "telos" (purpose) and argued that everything in nature has 

a specific purpose, including humans, whose purpose is to achieve eudaimonia (flourishing or 

happiness) through virtuous living. He believed that natural law is the means to achieve this 

purpose. 

Roman Contributions 

Cicero: 

Cicero, a Roman statesman and philosopher, argued that true law is right reason in agreement 

with nature. He believed that natural law is universal and applies to all humans, irrespective 

of local customs or laws. 

Medieval Scholasticism 

Thomas Aquinas: 

Thomas Aquinas is one of the most influential figures in natural law theory. He integrated 

Christian theology with Aristotelian philosophy, positing that natural law is part of divine 

eternal law. Aquinas identified primary precepts (basic principles) of natural law, such as the 

preservation of life, reproduction, and the pursuit of knowledge and societal well-being. 

Enlightenment and Modern Thinkers 
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John Locke: 

Locke asserted that natural rights, such as life, liberty, and property, are inherent and must be 

protected by governments. His ideas heavily influenced modern democratic and legal systems. 

Immanuel Kant: 

Kant emphasized universal moral laws discernible through reason. He argued for 

deontological ethics, where actions are judged based on adherence to these universal 

principles, rather than consequences. 

Core Principles of Natural Law Theory 

Natural Law Theory can be broken down into several core principles, which align with the 

rules of jurisprudence: 

Objective Morality: 

Natural law holds that there are objective moral truths that exist independently of human 

beliefs or social conventions. These truths form the basis of legal norms and can be discovered 

through reason. 

Rational Discoverability: 

Humans, through the use of reason, can discover these universal moral principles. This rational 

capability is fundamental to the theory, emphasizing the role of human intellect in 

understanding the law. 

 

Universality: 

The principles of natural law are universal and apply to all humans regardless of time, place, 

or culture. This universality provides a standard against which all human laws can be judged. 

Higher Law Doctrine: 

According to natural law, there is a higher law that governs human law. Human-made laws 

must conform to this higher law to be just. Unjust laws, which violate natural law, lack moral 

authority and legitimacy. 

Natural Law and Positive Law 

Natural Law Theory stands in contrast to legal positivism. While legal positivism asserts that 

laws are valid based on their enactment and adherence to formal procedures, natural law insists 

that the validity of law is derived from its alignment with moral principles. This dichotomy 

highlights the key distinction between "what the law is" (legal positivism) and "what the law 

ought to be" (natural law). 

Natural Law in Jurisprudence 
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Natural Law Theory plays a critical role in the field of jurisprudence by influencing various 

legal doctrines and practices. Its principles guide the interpretation, application, and evaluation 

of laws. 

Interpretation of Laws 

Moral Reasoning: 

Judges and legal scholars often invoke natural law principles to interpret statutes and 

constitutional provisions. This approach ensures that the law promotes justice and aligns with 

moral values. 

Constitutional Law: 

Natural law principles have been integral to the development of constitutional law, especially 

in the recognition and protection of fundamental rights. For example, the concept of 

inalienable rights in many constitutions is derived from natural law theory. 

Application and Evaluation of Laws 

Judicial Review: 

Courts may employ natural law principles to evaluate the constitutionality of laws. If a law is 

deemed unjust or contrary to fundamental moral principles, it may be invalidated. 

Human Rights: 

Natural law has profoundly influenced the development of international human rights norms. 

Documents like the Universal Declaration of Human Rights reflect natural law principles, 

asserting that certain rights are inherent to all humans. 

Criticisms of Natural Law Theory 

Despite its influence, Natural Law Theory faces several criticisms: 

Subjectivity: 

Critics argue that natural law is inherently subjective, as different people and cultures may 

have different conceptions of what is "natural" or morally right. 

Secular Critique: 

Modern secular thinkers often challenge the need for a metaphysical or divine basis for law, 

advocating instead for a purely rational and empirical approach to legal norms. 

Enforcement Challenges: 

The application of natural law can be problematic due to its reliance on subjective 

interpretations of natural principles. 

Cultural Relativism: 
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The claim of universality is challenged by cultural relativism, which posits that moral and legal 

norms vary across different societies and historical periods. 

Reference Case Laws 

1. Kesavananda Bharati v. State of Kerala 

Citation: (1973) 4 SCC 225 

Principle 

The Supreme Court evolved the Basic Structure Doctrine, holding that Parliament cannot alter 

the basic structure of the Constitution even by exercising its power of constitutional 

amendment under Article 368. 

Relevance to Natural Law Theory 

The decision reflects the natural-law idea that there are certain fundamental and higher 

principles of law that cannot be destroyed by ordinary legislative or constitutional power. 

The rule of law, judicial review, democracy, secularism, and fundamental rights represent 

foundational constitutional values that limit State power. 

Importance 

This case demonstrates that constitutional power is not absolute and that certain higher 

constitutional principles prevail over unlimited legislative authority. 

2. Maneka Gandhi v. Union of India 

Citation: (1978) 1 SCC 248 

Principle 

The Supreme Court held that the procedure established by law under Article 21 must be fair, 

just, and reasonable and must not be arbitrary or oppressive. 

Relevance to Natural Law Theory 

The judgment gives importance to fairness, reasonableness, justice, and human liberty rather 

than treating enacted law as automatically valid merely because it has been formally passed. 

Importance 

The case reflects the natural-law principle that law must conform to basic standards of justice 

and fairness. 

3. Justice K.S. Puttaswamy (Retd.) v. Union of India 

Citation: (2017) 10 SCC 1 

Principle 
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A nine-judge Bench of the Supreme Court unanimously recognized the right to privacy as a 

fundamental right protected by the Constitution. 

Relevance to Natural Law Theory 

The Court emphasized inherent values such as dignity, autonomy, liberty, and individual 

choice. These rights are not merely gifts of the State but are inherent in human existence and 

dignity. 

Importance 

The judgment reflects the natural-law understanding that certain basic human rights exist 

because of the intrinsic worth of the human person. 

4. Navtej Singh Johar v. Union of India 

Citation: (2018) 10 SCC 1 

Principle 

The Supreme Court declared Section 377 of the Indian Penal Code unconstitutional to the 

extent that it criminalized consensual sexual relations between adults in private. 

Relevance to Natural Law Theory 

The Court emphasized individual dignity, autonomy, equality, liberty, and constitutional 

morality over majoritarian or traditional social morality. 

Importance 

The judgment illustrates the idea that law must serve justice and human dignity, rather than 

merely enforce prevailing social conventions. 

Conclusion 

Natural Law Theory remains a foundational concept in jurisprudence, providing a vital link 

between law and morality. Its principles of objective morality, rational discoverability, 

universality, and the higher law doctrine offer a robust framework for understanding and 

evaluating legal systems. Despite facing criticisms, natural law continues to influence 

contemporary legal thought, particularly in the areas of human rights and constitutional law. 

By asserting that true laws must align with universal moral principles, natural law challenges 

legal systems to strive for justice and human dignity. 

 

_ . _ 
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➢ 3. Role of John Finnis in Natural Law Theory of Jurisprudence 

John Finnis is a prominent contemporary philosopher whose contributions have significantly 

shaped and revitalized Natural Law Theory within jurisprudence. His work has focused on 

refining and defending natural law principles, offering a modern perspective on how natural 

law can be understood and applied in contemporary legal and moral debates. 

Background and Influence 

Revival of Natural Law: 

John Finnis emerged in the late 20th century as a leading figure in the revival of Natural Law 

Theory. At a time when legal positivism dominated much of legal philosophy, Finnis sought 

to reinvigorate natural law principles grounded in moral realism and rational inquiry. 

Natural Law as Practical Reason: 

Finnis emphasizes that natural law is not merely a theoretical construct but a practical 

framework based on human reason and ethics. He argues that natural law principles can guide 

individuals in making moral decisions and shaping just legal systems. 

Core Contributions 

Basic Goods: 

Central to Finnis's theory are the concept of "basic goods," which he identifies as intrinsic 

goods that are universally valuable to human beings. These include life, knowledge, aesthetic 

experience, play, friendship, practical reasonableness, and religion. These goods serve as the 

foundation for determining moral norms and just laws. 

Principles of Practical Reasonableness: 

Finnis proposes seven basic principles of practical reasonableness, derived from the basic 

goods. These principles, including do not kill, do not lie, and do not steal, outline fundamental 

moral rules that should guide human behaviour and legal systems. 

Natural Law and Legal Theory: 
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In his influential work "Natural Law and Natural Rights" (1980), Finnis argues that natural 

law is not in conflict with positive law but provides a normative framework for evaluating the 

justice and legitimacy of legal norms. He suggests that positive laws should be evaluated based 

on their conformity to natural law principles. 

Influence on Jurisprudence 

Ethical and Legal Theory: 

Finnis's work has bridged the gap between ethical theory and legal theory, emphasizing the 

moral foundations of law. His theories have been influential in discussions on the relationship 

between law, morality, and human rights. 

Human Rights and Justice: 

Finnis's approach to natural law has been instrumental in debates surrounding human rights 

and social justice. He argues that human rights are grounded in natural law principles, asserting 

the inherent dignity and worth of every human being. 

Critique of Legal Positivism: 

Finnis critiques legal positivism for divorcing law from moral principles. He argues that a 

purely positivist approach fails to address the ethical dimensions of law and may lead to unjust 

legal systems. 

Contemporary Relevance 

Legal and Moral Philosophy: 

Finnis's contributions continue to shape contemporary legal and moral philosophy. His 

nuanced understanding of natural law provides a framework for addressing complex legal 

issues, including bioethics, criminal justice, and constitutional law. 

Dialogue and Debate: 

Finnis's work has sparked dialogue and debate among scholars across disciplines, enriching 

discussions on the foundations of law and the principles that underpin a just society. 

Application in Legal Practice: 
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Lawyers and judges draw on Finnis's theories to inform legal arguments and decisions, 

particularly in cases where moral reasoning and ethical considerations play a crucial role. 

Reference Case Laws 

1. Maneka Gandhi v. Union of India 

Citation: (1978) 1 SCC 248 

Principle 

The Supreme Court held that the procedure depriving a person of personal liberty under Article 

21 must be fair, just, and reasonable and must not be arbitrary. 

Relevance to Finnis's Theory 

Finnis emphasizes practical reasonableness as one of the basic human goods. The judgment's 

insistence on fairness and reasonableness in State action reflects the idea that legal rules must 

be justified through rational principles and must respect human freedom. 

Importance 

The case represents the movement of Indian constitutional law from a formal interpretation of 

law toward a substantive and value-based understanding of justice and liberty. 

2. Francis Coralie Mullin v. Administrator, Union Territory of Delhi 

Citation: (1981) 1 SCC 608 

Principle 

The Supreme Court held that the right to life under Article 21 includes the right to live with 

human dignity. 

Relevance to Finnis's Theory 

Human dignity and human flourishing are closely connected to Finnis's conception of basic 

human goods. The right to life is not limited to mere physical existence but includes conditions 

necessary for a meaningful human life. 
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Importance 

The decision demonstrates the Indian judiciary's emphasis on human flourishing and dignity, 

concepts compatible with modern natural law. 

3. Olga Tellis v. Bombay Municipal Corporation 

Citation: (1985) 3 SCC 545 

Principle 

The Supreme Court recognized the right to livelihood as an integral part of the right to life 

under Article 21. 

Relevance to Finnis's Theory 

Although "livelihood" is not one of Finnis's seven basic goods, it can be understood as a 

condition that enables individuals to participate in basic goods such as life, sociability, 

practical reasonableness, and knowledge. 

Importance 

The case reflects a broader understanding of law as an instrument for promoting human 

welfare and the common good. 

4. Unni Krishnan, J.P. v. State of Andhra Pradesh 

Citation: (1993) 1 SCC 645 

Principle 

The Supreme Court recognized the right to education as flowing from Article 21, subject to 

the limitations stated in the judgment. This jurisprudence later contributed to the constitutional 

recognition of the right to education under Article 21A. 

Relevance to Finnis's Theory 

Knowledge is one of Finnis's seven basic human goods. Education is essential for the 

development of human personality, rational choice, and practical reasonableness. 

Importance 
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The case closely illustrates the natural-law idea that law should create conditions in which 

individuals can develop their human capacities. 

Conclusion 

John Finnis has played a pivotal role in revitalizing Natural Law Theory within jurisprudence. 

His emphasis on practical reason, basic goods, and the relationship between law and morality 

has provided a robust framework for understanding the ethical foundations of legal systems. 

By integrating philosophical rigor with practical application, Finnis continues to influence how 

natural law is understood, studied, and applied in contemporary legal scholarship and practice. 

His contributions underscore the enduring relevance of natural law principles in addressing 

complex moral and legal challenges in modern society. 

_ . _ 
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➢ 4. Fuller Finnis Debate according to Natural Law Theory of Jurisprudence in brief 

The Fuller-Finnis Debate within Natural Law Theory of Jurisprudence revolves around 

contrasting perspectives on the relationship between law, morality, and the role of legal 

principles in society. The debate primarily centers on the concepts of natural law, legal 

positivism, and the implications of these theories for understanding the nature of law and its 

moral foundations. 

Background and Context 

Lon Fuller 

Lon Fuller, an American legal philosopher, is known for his work on legal positivism and the 

morality of law. His most famous contribution, "The Morality of Law" (1964), critiques legal 

positivism and emphasizes the inherent moral obligations that laws should fulfill to be 

considered legitimate and effective. 

Inner Morality of Law: Fuller argues that for a legal system to function justly and effectively, 

it must meet certain internal criteria or "inner morality." This includes principles such as 

clarity, consistency, non-retroactivity, and congruence with social norms. 

 

The Role of Morality: Fuller contends that law cannot be divorced from morality. Instead, legal 

principles should reflect ethical values to maintain the legitimacy and authority of the legal 

system. He emphasizes that adherence to these principles ensures justice and fairness in 

society. 

John Finnis 

John Finnis, a British-Australian legal philosopher and scholar of natural law theory, presents 

a contrasting view to Fuller's approach. He argues for a robust understanding of natural law 

and its implications for legal theory, ethics, and the moral foundations of law. 

Natural Law Theory: Finnis posits that natural law provides objective moral principles that are 

inherent in human nature and the universe. These principles serve as a foundation for 

evaluating the justice and legitimacy of positive laws. 
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Basic Goods and Principles: Building on the work of Aquinas, Finnis identifies basic goods 

(such as life, knowledge, friendship) and derives principles of practical reasonableness from 

them. These principles form the basis for moral norms that should guide both individual 

conduct and legal systems. 

Key Points of Debate 

Nature of Law: 

Fuller views law as necessarily intertwined with morality. He argues that for law to be 

effective, it must embody moral principles and serve the common good of society. This aligns 

with his concept of the inner morality of law. 

Finnis, while acknowledging the importance of morality in law, emphasizes that natural law 

principles provide a more comprehensive and objective basis for evaluating legal norms. He 

critiques positivist theories for divorcing law from moral considerations. 

Critique of Legal Positivism: 

Both Fuller and Finnis critique legal positivism, albeit from different angles. Fuller critiques 

positivism for its potential to justify unjust laws that do not meet moral standards (like clarity 

and consistency). 

Finnis critiques positivism for failing to recognize the moral grounding of law. He argues that 

law must conform to natural law principles to be considered valid and just, challenging 

positivist claims that law derives its authority solely from social acceptance and enactment. 

Impact on Legal Systems: 

Fuller's ideas have influenced discussions on legal ethics and the role of law in promoting 

justice and societal harmony. His emphasis on the inner morality of law has informed debates 

on legal reform and the ethical responsibilities of lawmakers and judges. 

Finnis's natural law theory has influenced debates on human rights, constitutional law, and the 

relationship between law and morality in global legal systems. His work underscores the 

enduring relevance of natural law principles in contemporary legal thought. 
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Contemporary Significance 

The Fuller-Finnis Debate continues to shape contemporary discussions in jurisprudence and 

legal philosophy: 

Ethical Foundations: The debate prompts reflection on the ethical foundations of law and the 

responsibilities of legal systems to uphold justice and human dignity. 

Legal Reform: Insights from both Fuller and Finnis contribute to discussions on legal reform, 

emphasizing the importance of moral principles in shaping laws that are just and effective. 

Human Rights and Justice: The debate informs discussions on human rights, constitutional 

interpretation, and the application of legal principles in diverse cultural and social contexts. 

Reference Case Laws 

1. Maneka Gandhi v. Union of India 

Citation: (1978) 1 SCC 248 

Principle 

The Supreme Court held that the procedure established by law under Article 21 must be fair, 

just, and reasonable and must not be arbitrary, fanciful, or oppressive. 

Relevance to Fuller 

The decision reflects Fuller's emphasis on the morality of legal procedures. A legal system 

must operate through fair and rational procedures rather than arbitrary State action. 

Relevance to Finnis 

The decision also reflects Finnis's concept of practical reasonableness, because law must be 

justified by principles of fairness and rationality while respecting human liberty. 

Importance 

The case is an excellent example of the convergence between Fuller's procedural morality and 

Finnis's emphasis on reasonableness and human flourishing. 

2. E.P. Royappa v. State of Tamil Nadu 
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Citation: (1974) 4 SCC 3 

Principle 

The Supreme Court held that arbitrariness is antithetical to equality and that arbitrary State 

action violates Article 14. 

Fuller–Finnis Relevance 

From Fuller's perspective, arbitrary governmental action undermines the rule of law and the 

requirement of congruence between legal rules and official conduct. 

From Finnis's perspective, arbitrary State action is inconsistent with practical reasonableness 

and the common good. 

Importance 

The case establishes that non-arbitrariness and rationality are fundamental requirements of a 

legitimate legal order. 

3. Shayara Bano v. Union of India 

Citation: (2017) 9 SCC 1 

Principle 

The Supreme Court by a majority invalidated the practice of Triple Talaq (Talaq-e-Biddat). 

Relevance to Fuller 

The decision can be viewed through Fuller's concept of legal rationality and consistency. The 

Court examined whether the practice could be sustained within the constitutional legal 

framework. 

Relevance to Finnis 

The judgment also raises questions of justice, equality, dignity, and the common good, which 

are central to substantive natural-law reasoning. 

Importance 
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The case illustrates the tension between formal legal recognition of a practice and the broader 

demands of justice and constitutional values. 

4. Justice K.S. Puttaswamy (Retd.) v. Union of India 

Citation: (2017) 10 SCC 1 

Principle 

A nine-judge Bench unanimously recognized the right to privacy as a fundamental right. 

Relevance to Fuller 

The decision reflects the need for clear and legally justified limitations on State power. 

Restrictions on privacy must satisfy constitutional standards and follow lawful procedures. 

Relevance to Finnis 

The judgment strongly reflects values of human dignity, autonomy, practical reasonableness, 

and human flourishing. 

Importance 

The case demonstrates the relationship between procedural legality and substantive human 

values in constitutional law. 

Conclusion 

The Fuller-Finnis Debate enriches our understanding of the complex relationship between law, 

morality, and legal theory. While Fuller emphasizes the ethical dimensions of law and the need 

for internal coherence and consistency, Finnis advocates for a natural law framework that 

grounds legal norms in objective moral principles. Together, their perspectives contribute to 

ongoing discussions on the nature of law and its role in promoting justice and societal well-

being in contemporary legal systems. 

_ . _ 
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➢ 5. Concept of Persons in Jurisprudence in modern scenario 

Introduction 

In jurisprudence, the concept of "persons" refers to individuals who possess legal rights, duties, 

and responsibilities within a legal system. It encompasses not only natural persons (human 

beings) but also artificial or legal persons (such as corporations and other entities recognized 

by law). Understanding the concept of persons is crucial as it determines who can hold rights 

and obligations under the law. 

Natural Persons 

Definition and Characteristics 

Definition: 

Natural persons, also known as individuals or human beings, are living, breathing entities 

recognized as having legal standing and capacity within a legal system. 

Legal Personality: 

Legal personality refers to the ability of natural persons to hold rights and duties. It includes 

rights such as the right to life, liberty, property, and the pursuit of happiness, as well as duties 

such as obeying the law and respecting the rights of others. 

Capacity: 

Natural persons possess legal capacity, meaning they can enter into contracts, sue and be sued, 

own property, and exercise various civil and political rights. 

Identity: 

Each natural person has a unique identity recognized by law, typically established through 

birth registration, identification documents, and legal recognition of personal status (such as 

citizenship and marital status). 

Artificial or Legal Persons 

Definition and Characteristics 

Definition: 
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Artificial or legal persons are entities recognized by law as having legal personality separate 

and distinct from their members or owners. They are created to facilitate certain legal activities 

and hold rights and responsibilities similar to natural persons. 

Types of Legal Persons: 

Corporations: Business entities that can enter into contracts, own property, sue and be sued, 

and engage in commercial activities. 

Non-Profit Organizations: Entities established for charitable, religious, educational, or other 

non-commercial purposes. 

Governmental Bodies: Agencies, departments, and other entities established by governments 

to carry out specific functions. 

Trusts: Legal arrangements where property or assets are held by one party (trustee) for the 

benefit of another (beneficiary). 

Separate Legal Personality: 

Legal persons have a distinct legal personality separate from their owners or members. This 

separation, known as the "corporate veil," shields individuals from personal liability for the 

actions or debts of the entity. 

Rights and Duties: 

Like natural persons, legal persons can hold rights and duties, including contractual rights, 

property rights, and the ability to be held liable for legal violations or breaches of duty. 

Significance in Jurisprudence 

Legal Standing: 

The concept of persons determines who can participate in legal proceedings as plaintiffs, 

defendants, or witnesses, and who can be held liable for legal violations. 

Rights and Protections: 

Persons, whether natural or legal, are entitled to certain fundamental rights and protections 

under the law, ensuring fairness, justice, and equality in legal systems. 
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Capacity to Act: 

Legal recognition of persons allows individuals and entities to engage in legal transactions, 

enforce contracts, and exercise their legal rights within the framework of the law. 

Contemporary Issues and Debates 

Corporate Personhood: 

Debate surrounds the extent to which corporations should be recognized as legal persons, 

especially concerning their rights to free speech, political contributions, and liability for human 

rights violations. 

Rights of Non-Human Persons: 

Discussions are ongoing regarding the legal status and rights of non-human entities such as 

animals, ecosystems, and artificial intelligences, challenging traditional notions of legal 

personality. 

Global Recognition: 

Differences in legal systems worldwide affect the recognition and treatment of persons, 

prompting discussions on harmonization and standardization of legal principles related to 

persons' rights and responsibilities. 

Vodafone International Holdings BV v. Union of India (2012) 

Issue: This case concerned the taxation of cross-border transactions involving the acquisition 

of Indian assets by foreign entities. 

Significance: The Supreme Court clarified the principles of jurisdiction and taxation 

concerning legal persons, specifically multinational corporations. It affirmed that legal 

persons, including foreign entities, are entitled to due process and protection under Indian 

laws, ensuring fairness and adherence to legal principles in business transactions. 

Reference Case Laws 

1. Shiromani Gurdwara Prabandhak Committee, Amritsar v. Som Nath Dass 

Citation: (2000) 4 SCC 146 
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Principle 

The Supreme Court explained the concept of a juristic person and recognized that entities other 

than human beings can possess legal personality where the law attributes such status to them. 

Relevance to Jurisprudence 

The Court explained that a juristic person is an entity recognized by law as capable of 

possessing rights and obligations. 

Importance 

This is one of the leading Indian authorities for understanding the jurisprudential concept of 

legal personality. 

2. Yogendra Nath Naskar v. Commissioner of Income Tax 

Citation: (1969) 1 SCC 555 

Principle 

The Supreme Court recognized a Hindu deity as a juristic person capable of holding property 

and being represented through a shebait or manager. 

Relevance to Jurisprudence 

The judgment illustrates the jurisprudential principle that legal personality is a creation or 

recognition of law and need not be restricted to human beings. 

Importance 

It is a leading case on the legal personality of idols and deities in Hindu law. 

3. Ram Jankijee Deities v. State of Bihar 

Citation: (1999) 5 SCC 50 

Principle 

The Supreme Court reaffirmed that a Hindu idol or deity can be treated as a juristic person 

capable of owning property. 

Relevance to Jurisprudence 
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The case demonstrates that the law can confer legal personality upon a non-human entity for 

specific legal purposes. 

Importance 

It highlights the distinction between a natural person and a juristic person. 

4. Shiromani Gurdwara Prabandhak Committee v. Som Nath Dass 

Citation: (2000) 4 SCC 146 

Principle 

The Supreme Court recognized that the concept of legal personality may extend to entities 

created or recognized by law. 

Relevance 

The case is important for understanding the legal fiction theory of corporate personality, 

according to which the law treats certain non-human entities as persons for legal purposes. 

Importance 

It establishes that the existence of a legal person depends upon legal recognition rather than 

biological existence. 

Conclusion 

The concept of persons in jurisprudence is fundamental to understanding the allocation of legal 

rights, duties, and responsibilities within society. Whether natural or legal, persons are 

recognized entities capable of holding legal status, participating in legal processes, and 

enjoying protections under the law. The evolving nature of legal personhood reflects ongoing 

societal debates and challenges, influencing the development of legal frameworks that strive 

to uphold justice, fairness, and equality for all individuals and entities within diverse legal 

systems. 

_ . _ 
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➢ 6. John Austin's Positive School 

John Austin, a prominent figure in the field of jurisprudence, is best known for developing the 

Positive School of legal theory, also referred to as legal positivism. His work laid the 

foundation for a systematic and analytical approach to understanding law as a set of rules 

imposed by sovereign authority. Here's a detailed exploration of John Austin's Positive School 

according to the rules of jurisprudence: 

Background and Context 

John Austin (1790-1859) was a British legal philosopher and jurist who lived during the 19th 

century. His legal theory was a response to the prevailing natural law theories of his time, 

which asserted that laws derive from moral principles or natural rights. Austin sought to 

provide a rigorous, scientific analysis of law based on observable facts and the authority of 

sovereign lawmakers. 

Key Concepts of John Austin's Positive School 

1. Command Theory of Law 

Definition of Law: Austin defines law as a command issued by a sovereign authority that 

imposes a duty on individuals and is enforced through sanctions or penalties for non-

compliance. 

Sovereign Authority: According to Austin, the sovereign is a determinate human superior or 

group of superiors who receive habitual obedience from the bulk of society but do not 

themselves habitually obey anyone. 

Elements of Command: A legal command consists of three essential elements: 

Command: An expression of desire or will to certain conduct. 

Sanction: A consequence attached to disobedience. 

Duty: An obligation on the part of the subjects to conform to the command. 

2. Sources of Law 

Primary Rules: These are commands issued by the sovereign authority. They dictate what 

individuals must or must not do. Primary rules establish legal rights and obligations within 

society. 

Secondary Rules: Austin identifies secondary rules as rules that determine how primary rules 

are created, modified, or extinguished. These include rules of recognition (criteria for 

identifying valid laws), rules of change (procedures for amending laws), and rules of 

adjudication (methods for resolving disputes). 
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3. Legal Positivism 

Separation of Law and Morality: Austin's theory is characterized by its strict separation of law 

from morality. He argues that the validity of law does not depend on its conformity to moral 

principles but on its formal enactment by a sovereign authority. 

Legal Validity: Law, according to Austin, derives its validity solely from the command of the 

sovereign. It exists as a matter of fact, observable through the social acceptance and obedience 

to these commands. 

Influence and Legacy 

Impact on Legal Theory: Austin's Positive School has significantly influenced the 

development of legal positivism as a distinct school of thought within jurisprudence. It 

provided a systematic framework for analyzing the nature and validity of law based on 

observable criteria. 

Criticism and Debate: While influential, Austin's theory has been criticized for its narrow focus 

on formal legal structures and its neglect of the ethical dimensions of law. Critics argue that 

legal positivism may justify unjust laws if they are formally enacted and enforced by sovereign 

authority. 

Continued Relevance: Austin's ideas continue to inform debates on the nature of law, 

particularly in understanding legal systems, legislative processes, and judicial decision-

making. His emphasis on the importance of sovereign authority and the formal aspects of law 

remains pertinent in contemporary legal scholarship. 

Reference Case Laws 

1. Kesavananda Bharati v. State of Kerala 

Citation: (1973) 4 SCC 225 

Principle 

The Supreme Court held that Parliament's power to amend the Constitution under Article 368 

is not unlimited. Parliament cannot alter or destroy the basic structure of the Constitution. 

Relevance to Austin's Theory 

Austin's theory assumes that the sovereign possesses unlimited and indivisible authority. 

However, the Basic Structure Doctrine demonstrates that in India, even Parliament, despite its 

extensive law-making power, is constitutionally limited. 

Importance 

The case illustrates a major limitation of Austin's theory in India: 

The Indian legal system does not recognize an absolutely unlimited sovereign. 



30 | P a g e  
 

 

The Constitution is supreme, and legislative power is subject to constitutional limitations. 

2. I.C. Golaknath v. State of Punjab 

Citation: (1967) 2 SCR 762 

Principle 

The Supreme Court initially held that Parliament could not amend Fundamental Rights in Part 

III of the Constitution. 

Relevance to Austin's Theory 

The judgment illustrates that legislative authority in India is subject to constitutional 

limitations. Parliament cannot exercise unlimited sovereign power. 

Importance 

The case demonstrates the distinction between Austin's concept of a supreme sovereign and 

the Indian constitutional model, where constitutional supremacy restricts legislative authority. 

3. State of West Bengal v. Union of India 

Citation: AIR 1963 SC 1241 

Principle 

The Supreme Court considered the nature of sovereignty and the distribution of legislative 

powers between the Union and the States. 

Relevance to Austin's Theory 

Austin's theory is based on the existence of a single, determinate, and indivisible sovereign. 

India's federal constitutional structure, however, distributes governmental powers between the 

Union and the States. 

Importance 

The case demonstrates that Austin's concept of a single sovereign authority does not fully 

explain the federal distribution of constitutional power in India. 

4. ADM Jabalpur v. Shivkant Shukla 

Citation: (1976) 2 SCC 521 

Principle 

During the Emergency, the majority of the Supreme Court took a restrictive approach to the 

enforcement of the right to personal liberty under Article 21. 

Relevance to Austin's Theory 
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The case illustrates the dangers of an overly positivist approach in which the validity of State 

action is closely connected to formal legal authority. 

Importance 

The judgment is now widely regarded as a cautionary example of the limitations of legal 

positivism without sufficient protection for fundamental rights and constitutional morality. 

The later decision in K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1, expressly overruled 

the constitutional reasoning of ADM Jabalpur. 

Conclusion 

John Austin's Positive School of legal theory revolutionized jurisprudence by providing a 

rigorous framework for understanding law as a system of commands imposed by sovereign 

authority. His emphasis on the separation of law from morality and the empirical study of legal 

systems laid the groundwork for legal positivism as a distinct theoretical approach. While 

subject to criticism, Austin's contributions continue to shape discussions on the nature, validity, 

and application of law in contemporary legal theory and practice. 

_ . _ 
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➢ 7. The Concept of Legislation in the Indian Scenario: Understanding the Role and 

Impact with Case Laws 

Introduction 

Legislation plays a crucial role in shaping legal frameworks and governing societal norms in 

India. It involves the process of enacting laws by the legislature, which includes Parliament at 

the central level and state legislatures at the state level. This process is essential for addressing 

emerging issues, regulating conduct, and ensuring harmony and justice within society. Here, 

we explore the concept of legislation in the Indian context, its significance, and provide 

illustrative case laws that highlight its impact. 

Legislative Process in India 

1. Enactment of Laws 

Parliamentary Process: Laws are enacted through the parliamentary process, involving the 

introduction of bills, discussions in both Houses of Parliament (Lok Sabha and Rajya Sabha), 

committee scrutiny, and finally, presidential assent. 

State Legislation: State legislatures enact laws concerning subjects under their jurisdiction, as 

defined in the Constitution. This includes passing bills through state assemblies and obtaining 

gubernatorial assent. 

2. Types of Legislation 

Acts of Parliament: These are laws enacted by the Parliament of India on subjects within its 

legislative competence, including fundamental rights, concurrent subjects, and subjects of 

national importance. 

State Acts: Laws enacted by state legislatures on matters falling within their jurisdiction, such 

as police, public health, education, and agriculture. 

Case Laws Illustrating Legislation in India 

1. Minerva Mills Ltd. v. Union of India (1980) 

Issue: The case challenged the constitutional validity of certain amendments to the 

Constitution that sought to curtail judicial review powers. 
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Significance: The Supreme Court struck down the amendments, emphasizing the importance 

of legislative competence and the limits on Parliament's power to amend the basic structure of 

the Constitution. This case underscores the role of judicial review in ensuring legislative 

compliance with constitutional principles. 

2. Keshavananda Bharati v. State of Kerala (1973) 

Issue: The case dealt with the scope of Parliament's amending power under Article 368 of the 

Constitution, particularly concerning fundamental rights. 

Significance: The Supreme Court established the doctrine of basic structure, holding that while 

Parliament has the power to amend the Constitution, it cannot alter its basic structure. This 

landmark decision defines the boundaries within which legislative amendments must operate, 

ensuring the protection of fundamental rights. 

3. Union of India v. Raghubir Singh (1989) 

Issue: The case concerned the interpretation of statutory provisions regarding the payment of 

retirement benefits to government employees. 

Significance: The Supreme Court clarified the legislative intent behind the relevant provisions 

and emphasized the importance of interpreting legislation in accordance with its purpose and 

context. This case illustrates judicial interpretation of legislative intent to ensure equitable 

application of laws. 

Impact and Challenges 

1. Social and Economic Impact 

Legislation in India has a significant impact on society, influencing issues such as labor rights, 

environmental protection, consumer rights, and economic policies. 

Acts like the Right to Information Act, 2005, and the Goods and Services Tax (GST) Act, 2017, 

have transformed governance and economic practices, enhancing transparency and 

simplifying taxation. 

2. Challenges and Criticisms 
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Complexity: The legislative process in India can be complex and lengthy, leading to delays in 

enacting necessary laws and reforms. 

Legal Uncertainty: Ambiguities in legislation and inconsistent interpretations by courts can 

create uncertainty and hinder effective implementation. 

Policy Paralysis: Political factors and legislative gridlock may delay or prevent the passage of 

critical legislation, impacting governance and public welfare. 

Conclusion 

Legislation forms the backbone of India's legal system, providing a framework for governance, 

social order, and economic regulation. Through the enactment of laws, Parliament and state 

legislatures address contemporary challenges and uphold constitutional values. The judiciary 

plays a critical role in interpreting legislation and ensuring its conformity with constitutional 

principles and fundamental rights. While legislation in India has evolved to reflect societal 

needs and aspirations, ongoing efforts are needed to streamline the legislative process, enhance 

clarity in laws, and promote effective implementation for the benefit of all citizens. 

_ . _ 
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➢ 8. Administration of Justice  

Introduction 

The Administration of Justice refers to the process by which the legal system of a government 

is executed to resolve disputes and ensure compliance with laws. In the realm of jurisprudence, 

it is studied as a core function of the State, aiming to uphold rule of law, justice, and public 

order. In India, the administration of justice is guided by the Constitution, statutory laws, and 

judicial interpretations. 

Concept of Administration of Justice in Jurisprudence 

Jurisprudence views administration of justice as the application of law by a competent 

authority (usually the judiciary) to resolve disputes between individuals or between individuals 

and the state. It has two aspects: 

Civil Justice – Resolves disputes related to rights, obligations, and legal duties (e.g., contract, 

property). 

Criminal Justice – Deals with offenses against the state or society and ensures punishment for 

wrongdoers. 

Roscoe Pound emphasizes that “the administration of justice is the application of the force of 

politically organized society to the adjustment of human relations.” 

Indian Legal Framework for Administration of Justice 

1. Constitutional Provisions 

• Article 32 & 226: Empower citizens to seek justice through writs. 

• Article 50: Advocates the separation of judiciary from the executive. 

• Article 141: Declares Supreme Court judgments binding on all courts. 

2. Hierarchy of Courts 

▪ Supreme Court of India 

▪ High Courts 

▪ Subordinate Judiciary (District and Sessions Courts, Civil and Criminal Courts) 
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3. Principles Involved 

o Natural Justice 

o Rule of Law 

o Equality Before Law (Article 14) 

o Due Process and Fair Trial (Article 21) 

Landmark Case Laws on Administration of Justice in India 

▪ A.R. Antulay v. R.S. Nayak (1988) 

Held that administration of justice is a constitutional function and fundamental right under 

Article 21. 

The Supreme Court emphasized fair procedure and impartial trial. 

▪ Maneka Gandhi v. Union of India (1978) 

Expanded the meaning of “procedure established by law” under Article 21 to include fairness, 

reasonableness, and non-arbitrariness. 

Strengthened the foundation of just and equitable administration. 

▪ Kesavananda Bharati v. State of Kerala (1973) 

Held that the basic structure of the Constitution, including the independence of the judiciary 

and the rule of law, cannot be abrogated. 

Affirmed the supremacy of constitutional justice. 

▪ Indira Nehru Gandhi v. Raj Narain (1975) 

Reaffirmed the independence of judiciary as essential to the administration of justice. 

Prevented legislative overreach into judicial powers. 

▪ State of Bihar v. Anil Kumar (2010) 

Held that delay in investigation and trial violates Article 21. 

Advocated timely justice as an essential part of the judicial process. 

Challenges in the Indian Scenario: 
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o Judicial Delays and backlog of cases. 

o Corruption and Lack of Transparency in lower judiciary. 

o Access to Justice especially for marginalized communities. 

o Infrastructure and Staffing issues in courts. 

o Overburdened Legal Aid Systems. 

Reforms and Suggestions: 

• Digitization and E-Courts to streamline the process. 

• Alternative Dispute Resolution (ADR) mechanisms like arbitration and mediation. 

• Judicial Accountability and Training programs. 

• Filling Judicial Vacancies swiftly. 

Conclusion 

The administration of justice is a vital pillar of Indian democracy. Jurisprudence provides the 

theoretical foundation, while the Constitution and judiciary ensure its practical 

implementation. To maintain public confidence, it is crucial that the system remains 

transparent, impartial, efficient, and accessible to all citizens. As Justice V. R. Krishna Iyer 

once said, “Justice is not cloistered virtue; it must be allowed to suffer scrutiny.” 

_ . _ 
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➢ 9. Realist School of Jurisprudence 

Introduction 

The Realist School of Jurisprudence emerged in the 20th century as a reaction against the 

formal, rigid approaches of traditional legal theories like natural law and analytical positivism. 

Legal Realism emphasizes that law is not just a set of rules, but also the actual practices of 

courts, the behaviour of judges, and the social factors that influence legal decisions. 

Core Features of the Realist School 

Law in Action vs. Law in Books: Realists focus on how law operates in real life, not just how 

it is written. 

Judicial Behaviour: Judicial decisions are influenced by personal, psychological, political, and 

social factors. 

Indeterminacy of Law: Legal rules often do not determine outcomes; discretion plays a key 

role. 

Empirical Methodology: Realists advocate the study of actual court decisions, statistics, and 

real-world consequences. 

Scepticism of Legal Certainty: They deny that law is a set of fixed principles. 

Key Thinkers of the Realist School 

▪ Karl Llewellyn (USA): Believed law must be studied in context of its practical 

application. 

▪ Jerome Frank (USA): Emphasized the unpredictability of judicial decisions and the role 

of personal biases. 

▪ Oliver Wendell Holmes Jr.: “The life of the law has not been logic; it has been 

experience.” 

Realist Jurisprudence in the Indian Context: While Legal Realism is primarily an American 

movement, its principles are visible in Indian judicial decisions, especially in the activism of 

courts, use of discretion, and emphasis on justice over technicalities. 
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Relevant Case Laws Demonstrating Realist Approach 

1. Sunil Batra v. Delhi Administration (1978) 

Facts: Concerned inhuman treatment of prisoners. 

Held: The Supreme Court emphasized prisoners’ rights and held that “law must be responsive 

to human needs.” 

Realist Element: Focus on the real-life conditions of prisoners, going beyond written law. 

 

2. Olga Tellis v. Bombay Municipal Corporation (1985) 

Facts: Slum dwellers were evicted without rehabilitation. 

Held: The right to livelihood was held as part of Article 21 (Right to Life). 

Realist Element: Court took into account the social realities and the impact on the poor, not 

just legal title. 

3. Hussainara Khatoon v. State of Bihar (1979) 

Facts: Undertrial prisoners languishing in jail for years without trial. 

Held: Recognized speedy trial as a fundamental right under Article 21. 

Realist Element: Focus on actual injustice suffered due to systemic delay. 

4. Vishaka v. State of Rajasthan (1997) 

Facts: Sexual harassment at workplace without any law governing it. 

Held: The Court laid down guidelines using international conventions in absence of specific 

legislation. 

Realist Element: Judicial innovation and pragmatic approach to address a pressing social issue. 

5. Navtej Singh Johar v. Union of India (2018) 

Facts: Challenge to criminalization of homosexuality under Section 377 IPC. 

Held: Decriminalized homosexuality, recognizing dignity and privacy. 
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Realist Element: Considered evolving social norms, scientific understanding, and individual 

autonomy. 

Critical Analysis 

Merits of Realist School                                Criticisms 

Ensures law is practical and just May lead to unpredictability 

Reflects actual court practices Undermines rule of law if excessively discretionary 

Encourages empirical research Blurs distinction between law and politics 

Conclusion 

The Realist School of Jurisprudence provides a dynamic and pragmatic lens to view the law. 

In India, though not formally adopted, its influence is evident in the judicial creativity, social 

justice orientation, and case-by-case adjudication practiced by the courts. The judiciary often 

acts not just as an interpreter of law, but as a guardian of justice, bridging the gap between law 

and life. 

As Justice P. N. Bhagwati aptly observed: 

“Law is not a brooding omnipresence in the sky; it is what courts do in fact.” 

_ . _ 
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➢ 10. Sociological School of Jurisprudence 

Introduction 

The Sociological School of Jurisprudence emphasizes the relationship between law and 

society. It views law as a social institution that must evolve to meet the needs, changes, and 

complexities of society. Unlike analytical or natural law schools, sociological jurisprudence 

focuses on the impact of law on society and vice versa. 

Key Principles of the Sociological School 

Law as a Social Phenomenon: Law must be studied in relation to social facts, customs, needs, 

and institutions. 

Dynamic Nature of Law: Law should change with evolving societal values and conditions. 

Instrument of Social Control and Social Engineering: Law must maintain order and promote 

social welfare. 

Judiciary as a Social Engineer: Judges must interpret law in a manner that promotes justice 

and social progress. 

Key Thinkers 

▪ Roscoe Pound (USA): Introduced the concept of "social engineering" — using law to 

balance competing interests for societal good. 

▪ Eugen Ehrlich (Germany): Emphasized “living law” — the law in practice, not just in 

books. 

▪ Duguit and Durkheim (France): Highlighted the importance of social solidarity and 

functional aspects of law. 

Sociological School in the Indian Context 

In India, the Supreme Court and High Courts have frequently adopted a sociological approach, 

especially in Public Interest Litigations (PILs), social justice, and constitutional interpretation 

to protect the marginalized. 
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Landmark Case Laws Reflecting Sociological Jurisprudence 

1. Kesavananda Bharati v. State of Kerala (1973) 

Held: Established the basic structure doctrine. 

Sociological Element: Ensured that constitutional changes do not destroy the social fabric and 

democratic ethos. 

2. Vishaka v. State of Rajasthan (1997) 

Facts: No domestic law on sexual harassment at the workplace. 

Held: Court laid down guidelines based on international norms. 

Sociological Element: Addressed social realities and created a legal framework to protect 

working women. 

3. Olga Tellis v. Bombay Municipal Corporation (1985) 

Held: Right to livelihood is part of the right to life under Article 21. 

Sociological Element: Recognized the human condition of pavement dwellers and their 

dependence on livelihood. 

4. M.C. Mehta v. Union of India (1987, Oleum Gas Leak case) 

Held: Introduced the principle of absolute liability for hazardous industries. 

Sociological Element: Enhanced environmental protection to ensure public safety. 

5. Daniel Latifi v. Union of India (2001) 

Held: Interpreted Muslim Women (Protection of Rights on Divorce) Act, 1986 in a way that 

upheld women’s rights. 

Sociological Element: Balanced religious rights with gender justice. 

Sociological School in Judicial Activism and PILs 

 

 



43 | P a g e  
 

 

The Indian judiciary has used sociological jurisprudence to: 

o Protect environmental rights 

o Promote gender equality 

o Prevent bonded labour and child labour 

o Ensure access to education and health 

Critical Evaluation 

Strength Criticisms 

Ensures law is responsive to society May lead to judicial overreach 

Promotes justice and social welfare Blurs line between law-making and interpretation 

Fosters legal reforms and progressive interpretation Lacks consistency and predictability 

Conclusion 

The Sociological School of Jurisprudence aligns closely with the transformative vision of the 

Indian Constitution. It helps law function not merely as a system of rules but as an instrument 

to bring about social change and justice. The Indian judiciary, especially through PILs and 

expansive interpretations of Article 21, continues to reflect the sociological approach, thereby 

fulfilling the mandate of justice in a complex and evolving society. 

As Roscoe Pound said: 

“Law must be stable and yet it must not stand still.” 

_ . _ 
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➢ 11. Historical School of Jurisprudence  

Introduction 

The Historical School of Jurisprudence is one of the most influential schools of legal 

philosophy. It explains that law is not created by legislators alone but evolves gradually 

through the customs, traditions, beliefs, and social practices of the people. According to this 

school, law is the product of the historical development of society and reflects the cultural 

consciousness of a nation. 

The school emerged in the 19th century as a reaction against the Natural Law School and the 

Analytical School. The principal idea is that law grows with society, just as language grows 

with the people who speak it. Therefore, every country's legal system is unique because it 

develops from its own historical and social conditions. 

Meaning of Historical School 

The Historical School believes that: 

Law is found, not made. 

Custom is the primary source of law. 

Every legal system develops according to the historical experiences of a society. 

Law cannot be separated from the social, economic, political, and cultural life of the people. 

Legislation should reflect the customs and traditions of society rather than imposing entirely 

new rules. 

Origin of Historical School 

The Historical School developed mainly in Germany during the nineteenth century. 

The major reasons for its emergence were: 

Opposition to the Natural Law theory. 

Reaction against excessive codification. 

Recognition that customs are the foundation of legal systems. 

 

Influence of national identity and historical development. 

Growth of comparative legal studies. 

Main Jurists of Historical School 

1. Friedrich Carl von Savigny (1779–1861) 
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Savigny is regarded as the Father of the Historical School of Jurisprudence. 

Theory of Volksgeist 

The central concept of Savigny's theory is Volksgeist, meaning "the spirit of the people." 

According to Savigny: 

Law develops naturally. 

It is an expression of the common consciousness of the people. 

Customs are superior to legislation. 

Law evolves with society and changes over time. 

His famous statement is: 

"Law grows with the growth of the people and dies away as the nation loses its nationality." 

Contributions 

Opposed premature codification. 

Explained that customs are the true source of law. 

Connected law with national culture. 

Emphasized gradual legal evolution. 

2. Sir Henry Maine (1822–1888) 

Sir Henry Maine expanded the Historical School. 

His famous work: 

Ancient Law (1861) 

 

Main Theory 

According to Maine: 

"The movement of progressive societies has hitherto been a movement from Status to 

Contract." 

Meaning 

Ancient societies were governed by status, where rights depended upon family and birth. 

Modern societies are governed by contract, where individuals freely determine their legal 

relationships. 

Contributions 

Comparative legal studies. 

Evolution of legal institutions. 

Importance of customs. 
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Development of family law and property law. 

3. Montesquieu 

Montesquieu believed that laws depend upon: 

Climate 

Religion 

Geography 

Economy 

Social conditions 

Political institutions 

His work The Spirit of Laws greatly influenced the Historical School. 

4. Puchta 

Puchta further developed Savigny's ideas. 

 

According to him: 

Law originates from the collective will of society. 

Jurists play an important role in developing law. 

The State recognizes customs rather than creating them. 

Features of Historical School 

The main characteristics are: 

Law develops naturally. 

Custom is the primary source of law. 

Every nation has its own legal system. 

Law reflects social values. 

Legislation should follow social development. 

Law changes gradually. 

History is essential to understand law. 

Legal evolution is continuous. 

Sources of Law According to Historical School 

The Historical School recognizes: 

Customs 

Traditions 
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Religious practices 

Judicial precedents 

Historical development 

Social practices 

Community beliefs 

 

Importance of Customs 

Custom occupies the highest position in the Historical School. 

A valid custom generally requires: 

Antiquity 

Continuity 

Certainty 

Reasonableness 

Peaceful enjoyment 

Conformity with public policy 

Indian courts also recognize valid customs unless they are unconstitutional or contrary to 

statute. 

Merits of Historical School 

Explains the true origin of law. 

Gives importance to customs. 

Connects law with society. 

Encourages gradual legal development. 

Supports legal stability. 

Helps understand comparative legal systems. 

Influenced modern jurisprudence. 

Criticisms 

Underestimates legislation. 

Gives excessive importance to customs. 

Cannot explain rapid legal reforms. 
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Ignores the role of Parliament. 

Customs may be outdated or discriminatory. 

Modern welfare legislation often originates from deliberate state action. 

The concept of Volksgeist is difficult to define precisely. 

Historical School in the Indian Context 

India provides one of the best examples of the Historical School because many laws originated 

from customs. 

Examples include: 

Hindu customs 

Muslim personal law 

Tribal customary law 

Village customs 

Commercial customs 

Local traditions 

Even after codification, many customs continue to receive legal recognition. 

Examples: 

Hindu Marriage Act, 1955 

Indian Evidence Act 

Indian Contract Act (trade customs) 

Personal laws 

Thus, Indian law represents a combination of: 

Ancient customs 

Judicial precedents 

Constitutional principles 

Modern legislation 

Important Indian Case Laws: 

1. Collector of Madura v. Moottoo Ramalinga Sethupathi (1868) 12 MIA 397 (Privy Council) 

Facts 

The dispute concerned succession under Hindu law and whether an established local custom 

could prevail over the general textual Hindu law. 
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Held 

The Privy Council held that a clear and established custom prevails over the general personal 

law when such custom is ancient, certain, and reasonable. 

Principle 

Custom may override general personal law. 

Ancient and established customs possess legal force. 

Significance 

This remains one of the earliest and most authoritative decisions recognizing custom as an 

independent source of law in India. 

2. Thakur Gokal Chand v. Parvin Kumari, AIR 1952 SC 231; 1952 SCR 825 

Facts 

The dispute related to succession governed by Punjab customary law. 

Held 

The Supreme Court laid down the classic principles governing proof of custom. 

The Court held that: 

There is no presumption that any person is governed by custom. 

The party relying on custom must prove both its existence and applicability. 

A valid custom must be ancient, certain, continuous, and reasonable. 

Legal Principle 

The Court summarized the essential requirements of a valid custom, making this one of the 

leading authorities on customary law in India. 

Importance 

This is regarded as the leading Indian case on customary law and is frequently cited in 

jurisprudence and personal law cases. 
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3. Ujagar Singh v. Jeo, AIR 1959 SC 1041 

Held 

The Supreme Court held that a custom cannot be assumed merely because it is pleaded. It must 

be proved through clear, convincing, and reliable evidence. 

Principle 

Burden of proving custom lies on the person asserting it. 

Courts require strict proof of customs that depart from the ordinary law. 

4. State of Bombay v. Narasu Appa Mali, AIR 1952 Bom 84 

Facts 

The constitutional validity of the Bombay Prevention of Hindu Bigamous Marriages Act was 

challenged. 

Held 

The Bombay High Court examined the relationship between personal laws, customs, and 

constitutional principles. 

Importance 

The case demonstrates that although personal laws are historically based, social reform 

legislation may modify traditional customs. 

5. Madhu Kishwar v. State of Bihar, (1996) 5 SCC 125 

Facts 

The case involved inheritance rights under tribal customary law. 

Held 

The Supreme Court balanced tribal customs with constitutional principles of equality. 

Principle 

Customs deserve respect, but courts may examine them in the light of constitutional values. 
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Significance 

Illustrates the continuing relevance of the Historical School while affirming constitutional 

supremacy. 

6. Shayara Bano v. Union of India, (2017) 9 SCC 1 

Facts 

The validity of the practice of instant triple talaq (talaq-e-biddat) was challenged. 

Held 

The Supreme Court declared the practice unconstitutional. 

Principle 

Long-standing customs or religious practices cannot survive if they violate constitutional 

guarantees of equality and dignity. 

Importance 

The judgment reflects the modern Indian approach: customs are respected but remain subject 

to the Constitution. 

7. Ratanlal @ Babulal Chunilal Samsuka v. Sundarabai Govardhandas Samsuka, (2018) 1 SCC 

311 

Held 

The Supreme Court reaffirmed that a custom contrary to the general law must satisfy the 

requirements of continuity, certainty, antiquity, and reasonableness, and the burden of proof 

lies on the person asserting the custom. 

Significance 

The Court relied on Thakur Gokal Chand and Collector of Madura, reaffirming the settled 

principles governing proof and validity of custom. 

Merits of the Historical School -- 

Explains the true origin of law. 
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Gives due importance to customs. 

Connects law with society and culture. 

Promotes gradual legal development. 

Encourages legal stability. 

Influenced comparative jurisprudence. 

Continues to influence personal laws and customary law in India. 

Criticisms of the Historical School -- 

Gives excessive importance to customs. 

Underestimates legislation. 

Cannot adequately explain rapid legal reforms. 

Ignores the creative role of judges. 

Some customs are outdated or discriminatory. 

The concept of Volksgeist is abstract and difficult to determine. 

In constitutional democracies, legislation and constitutional values often override historical 

customs. 

Relevance in Modern India 

The Historical School remains relevant because: 

Personal laws continue to recognize customs. 

Tribal customary laws receive judicial recognition. 

Commercial customs influence contractual interpretation. 

Courts frequently examine historical practices while interpreting statutes. 

However, after the adoption of the Constitution of India, constitutional morality and 

fundamental rights prevail over customs. Article 13 ensures that customs having the force of 

law are invalid to the extent they are inconsistent with Fundamental Rights. 



53 | P a g e  
 

 

Conclusion 

The Historical School of Jurisprudence explains that law is a living institution which develops 

through the historical experiences, customs, traditions, and collective consciousness of society. 

Savigny's doctrine of Volksgeist and Maine's theory of "Status to Contract" remain enduring 

contributions to legal philosophy. In India, customary law continues to play a vital role in 

personal law, tribal law, and commercial practice. At the same time, Indian courts have 

consistently held that customs must satisfy the tests of antiquity, certainty, continuity, and 

reasonableness, and must always conform to the Constitution. The Indian legal system 

therefore reflects a balanced approach, preserving historically evolved customs while ensuring 

that they operate within the framework of constitutional justice and equality. 

_ . _ 
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➢ 12. Precedent   

Introduction 

Precedent is one of the most important sources of law in the common law legal system. A 

precedent is a judicial decision that serves as an authority for deciding subsequent cases 

involving similar facts or legal issues. The doctrine of precedent is based on the principle of 

stare decisis, meaning "to stand by decided cases." It ensures consistency, certainty, and 

uniformity in the administration of justice. In India, the doctrine of precedent has constitutional 

recognition under Article 141 of the Constitution of India, which provides that the law declared 

by the Supreme Court shall be binding on all courts within the territory of India. 

Meaning of Precedent 

According to Salmond, a precedent is: 

"A judicial decision which contains a principle that serves as an authoritative rule in future 

similar cases." 

Thus, precedents help courts maintain consistency while interpreting and applying the law. 

Essential Elements of a Precedent 

A judicial precedent consists of two important parts: 

Ratio Decidendi – The legal principle or reason for the decision. It is the binding part of the 

judgment. 

Obiter Dicta – Observations or remarks made by the judge that are not essential to the decision. 

These are persuasive but not binding. 

Types of Precedents 

Authoritative (Binding) Precedent – Must be followed by subordinate courts. 

Persuasive Precedent – Decisions that are not binding but may influence the court. 

Original Precedent – Establishes a new legal principle. 

Declaratory Precedent – Applies or explains an existing legal principle. 

Advantages of Precedent 

Ensures certainty and consistency in law. 

Promotes equality before law. 

Saves judicial time. 

Provides predictability in legal decisions. 

Contributes to the development of law through judicial interpretation. 

Disadvantages of Precedent 
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May perpetuate outdated legal principles. 

Can make the legal system rigid. 

Large numbers of decisions may create confusion. 

Sometimes delays legal reform until overruled by a higher court or legislation. 

Doctrine of Precedent in India 

The Indian judicial system follows a hierarchical structure: 

Supreme Court – Decisions are binding on all courts under Article 141. 

High Courts – Decisions bind all subordinate courts within their territorial jurisdiction. 

Subordinate Courts – Must follow the decisions of the Supreme Court and the concerned High 

Court. 

Only the ratio decidendi of a judgment is binding; obiter dicta have persuasive value. 

Important Indian Case Laws 

1. Bengal Immunity Co. Ltd. v. State of Bihar, AIR 1955 SC 661 

Principle 

The Supreme Court held that it is not absolutely bound by its own previous decisions and may 

depart from them when necessary to prevent injustice or correct an error. 

Significance 

This case recognizes the Supreme Court's power to overrule its earlier judgments in 

appropriate cases. 

2. State of U.P. v. Synthetics and Chemicals Ltd., (1991) 4 SCC 139 

Principle 

The Supreme Court held that a decision is binding only for what it actually decides. 

Observations made without proper reasoning or consideration of the issue do not constitute 

binding precedent under Article 141. 

3. Suganthi Suresh Kumar v. Jagdeeshan, (2002) 2 SCC 420 

Principle 

The Supreme Court held that High Courts cannot ignore or overrule the law declared by the 

Supreme Court, even if they believe some legal aspects were not considered. 

Significance 

The case reaffirmed the binding nature of Supreme Court decisions under Article 141. 

4. Central Board of Dawoodi Bohra Community v. State of Maharashtra, (2005) 2 SCC 673 

Principle 

The Court held that: 
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A Bench of lesser strength cannot overrule the decision of a larger Bench. 

If it disagrees, it must refer the matter to a larger Bench. 

Significance 

This judgment strengthens judicial discipline and the doctrine of precedent. 

5. State of Orissa v. Sudhansu Sekhar Misra, AIR 1968 SC 647 

Principle 

The Supreme Court observed: 

"A decision is an authority for what it actually decides." 

Significance 

The case emphasizes that only the ratio decidendi of a judgment is binding, not every 

observation contained in it. 

Relevance of Precedent in Indian Jurisprudence 

Precedent plays a vital role in the Indian legal system by: 

Ensuring uniform interpretation of laws. 

Promoting judicial consistency. 

Protecting the rule of law. 

Filling gaps where legislation is silent. 

Guiding lower courts in deciding similar disputes. 

However, precedents are subject to constitutional principles, legislative changes, and the 

power of higher courts to overrule incorrect decisions. 

Conclusion 

Precedent is a fundamental source of law in Indian jurisprudence. The doctrine of stare decisis 

ensures consistency, certainty, and fairness in judicial decision-making. Article 141 of the 

Constitution gives constitutional authority to Supreme Court judgments, making them binding 

on all courts in India. Through landmark decisions such as Bengal Immunity Co. Ltd. v. State 

of Bihar, State of U.P. v. Synthetics and Chemicals Ltd., Suganthi Suresh Kumar v. Jagdeeshan, 

Central Board of Dawoodi Bohra Community v. State of Maharashtra, and State of Orissa v. 

Sudhansu Sekhar Misra, Indian courts have clarified the scope and application of judicial 

precedent. These decisions continue to ensure consistency, judicial discipline, and the orderly 

development of Indian law. 

_ . _ 
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➢ 13. Custom  

Meaning of Custom 

Custom is one of the oldest and most important sources of law. In jurisprudence, custom refers 

to a rule of conduct that has been continuously and uniformly observed by a community for a 

long period and has acquired the force of law. 

According to Salmond, custom is: 

"The embodiment of those principles which have commended themselves to the national 

conscience as principles of justice and public utility." 

The Historical School of Jurisprudence, particularly Savigny, regarded custom as the true 

foundation of law because law develops from the habits, traditions, and practices of society. 

Essentials of a Valid Custom 

For a custom to be legally recognized, it must be: 

Ancient 

Continuous and uninterrupted 

Certain and definite 

Reasonable 

Uniformly observed 

Not opposed to public policy or statutory law 

Indian courts have consistently applied these requirements while determining the validity of 

customs. 

Importance of Custom in India 

Customs continue to play an important role in: 

Hindu personal law 

Tribal laws 

Marriage and succession 

Family traditions 

Commercial usages 

Further, Article 13(3)(a) of the Constitution recognizes that "law" includes customs or usages 

having the force of law. 

Important Indian Case Laws 

1. Collector of Madura v. Moottoo Ramalinga Sethupathi (1868) 12 MIA 397 (PC) 
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Held: The Privy Council held that a valid and established custom can prevail over the general 

personal law. 

Significance: This is a landmark authority recognizing custom as an independent source of law 

in India. 

2. Thakur Gokal Chand v. Parvin Kumari, AIR 1952 SC 231; 1952 SCR 825 

Held: The Supreme Court held that a custom must be proved by clear evidence and must be 

ancient, certain, continuous, and reasonable. The burden of proving a custom lies on the party 

asserting it. 

Significance: This is the leading Indian case on the essentials and proof of custom. 

3. Madhu Kishwar v. State of Bihar, (1996) 5 SCC 125 

Held: The Supreme Court considered tribal customary laws relating to inheritance and 

examined them in light of constitutional principles. 

Significance: The case demonstrates that customs are respected but remain subject to 

constitutional scrutiny. 

Conclusion 

Custom is one of the oldest and most authoritative sources of law in jurisprudence. It represents 

the long-established practices of society that have acquired legal recognition. In India, customs 

continue to influence personal laws, family relations, and tribal practices. However, as 

recognized by the Supreme Court, a custom must satisfy the tests of antiquity, certainty, 

continuity, and reasonableness, and it must not violate constitutional principles or statutory 

provisions. 

_ . _ 
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➢ 14. Ownership  

Introduction 

Ownership is one of the most important concepts in jurisprudence. It refers to the legal 

relationship between a person and property, whereby the owner enjoys the fullest bundle of 

rights recognized by law, including the rights to possess, use, enjoy, transfer, and exclude 

others from the property. Ownership is a legal right protected by law and may be subject to 

statutory restrictions. 

According to Salmond: 

"Ownership is the relation between a person and any right that is vested in him." 

According to Austin: 

"Ownership is a right indefinite in point of user, unrestricted in point of disposition, and 

unlimited in point of duration." 

Characteristics of Ownership 

Right to possess the property. 

Right to use and enjoy the property. 

Right to transfer or dispose of the property. 

Right to exclude others from interference. 

Ownership is recognized and protected by law. 

It may be absolute or subject to legal restrictions. 

Types of Ownership 

Sole Ownership 

Co-ownership 

Legal Ownership 

Equitable (Beneficial) Ownership 

Absolute Ownership 

Limited Ownership 

Important Indian Case Laws 

1. State of U.P. v. Rajesh Gupta, (1994) 5 SCC 686 

Held: The Supreme Court observed that ownership is a bundle of rights, including possession, 

enjoyment, and the power to transfer property, though these rights may be regulated by law 

Significance: The case explains that ownership is broader than mere possession. 
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2. Nair Service Society Ltd. v. K.C. Alexander, AIR 1968 SC 1165 

Held: The Supreme Court held that ownership and possession are distinct concepts. A person 

in lawful possession is entitled to protect such possession even against the true owner except 

through due process of law. 

Significance: This is a leading case distinguishing ownership from possession and 

emphasizing legal protection of possession. 

3. Rame Gowda (Dead) by LRs v. M. Varadappa Naidu (Dead) by LRs, (2004) 1 SCC 769 

Held: The Supreme Court held that a person in settled possession cannot be dispossessed 

except by following the due process of law, even by the true owner. 

Significance: The judgment highlights that while ownership confers superior rights, 

possession enjoys independent legal protection. 

Conclusion 

Ownership is the highest legal right over property recognized by law, comprising a bundle of 

rights such as possession, enjoyment, use, and transfer. In Indian jurisprudence, ownership is 

distinguished from possession, and both concepts receive legal protection. Landmark decisions 

such as Nair Service Society Ltd. v. K.C. Alexander, AIR 1968 SC 1165 and Rame Gowda 

(Dead) by LRs v. M. Varadappa Naidu (Dead) by LRs, (2004) 1 SCC 769 have clarified the 

nature of ownership and its distinction from possession, making them important authorities on 

the subject. 

_ . _ 
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➢ 15. Possession  

Introduction 

Possession is one of the fundamental concepts of jurisprudence and is an important source of 

legal rights. It refers to the physical control over an object coupled with the intention to 

exercise such control. Law protects possession because it promotes peace, prevents self-help, 

and maintains public order. 

According to Salmond: 

"Possession is the continuing exercise of a claim to the exclusive use of a thing." 

According to Savigny, possession consists of two essential elements: 

Corpus Possessionis – Physical control over the property. 

Animus Possidendi – Intention to possess the property as one's own. 

Essentials of Possession 

Corpus (Physical Control): Actual control or custody over the property. 

Animus (Intention): Intention to exercise exclusive control over the property. 

Both elements are generally necessary for legal possession. 

Types of Possession 

Actual Possession 

Constructive Possession 

Legal Possession 

Immediate Possession 

Mediate Possession 

Adverse Possession 

Important Indian Case Laws 

1. Nair Service Society Ltd. v. K.C. Alexander, AIR 1968 SC 1165 : (1968) 3 SCR 163 

Held: The Supreme Court held that prior peaceful possession is good against all except the 

true owner. A person in possession can maintain a suit to protect such possession even without 

proving title unless the defendant establishes a better title. 

Significance: This is a leading authority on the distinction between possession and ownership. 

2. Rame Gowda (Dead) by LRs v. M. Varadappa Naidu (Dead) by LRs, (2004) 1 SCC 769 

Held: The Supreme Court held that settled and peaceful possession is protected by law even 

against the true owner, who cannot dispossess the possessor by force and must seek recovery 

through due process of law. 
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Significance: The case emphasizes that law protects possession independently of ownership 

and discourages forcible dispossession. 

3. Krishna Ram Mahale v. Shobha Venkat Rao, (1989) 4 SCC 131 

Held: The Supreme Court held that a person in settled possession cannot be dispossessed 

without following due process of law, even if the owner has a better title. 

Significance: The judgment reinforces the principle that possession enjoys independent legal 

protection. 

Conclusion 

Possession is a fundamental concept in jurisprudence that denotes physical control over 

property accompanied by the intention to possess it. The law protects possession to preserve 

public order and prevent unlawful dispossession. In India, landmark decisions such as Nair 

Service Society Ltd. v. K.C. Alexander, AIR 1968 SC 1165, Rame Gowda (Dead) by LRs v. 

M. Varadappa Naidu (Dead) by LRs, (2004) 1 SCC 769, and Krishna Ram Mahale v. Shobha 

Venkat Rao, (1989) 4 SCC 131 have established that peaceful possession cannot be disturbed 

except through due process of law. 

_ . _ 
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➢ 16. Legal Rights and Duties  

Introduction 

Legal Rights and Legal Duties are fundamental concepts of jurisprudence. A legal right is an 

interest or claim recognized and protected by law, while a legal duty is a legal obligation 

imposed by law to act or refrain from acting in a particular manner. Every legal right generally 

has a corresponding legal duty. 

According to Salmond: 

"A legal right is an interest recognized and protected by a rule of law." 

According to Wesley N. Hohfeld, rights and duties are correlative concepts, meaning that 

whenever one person has a legal right, another person has a corresponding legal duty. 

Essential Elements of a Legal Right 

According to Salmond, a legal right consists of: 

The person entitled to the right (owner of the right). 

The person against whom the right exists. 

The content of the right (the act or omission required). 

The object of the right (property or interest). 

The title or legal basis of the right. 

Relationship Between Rights and Duties 

Every legal right creates a corresponding legal duty. 

Rights cannot exist effectively without duties. 

Duties ensure the enforcement and protection of rights. 

Rights and duties together maintain justice, social order, and the rule of law. 

Important Indian Case Laws 

1. State of Rajasthan v. Union of India, AIR 1977 SC 1361 

Held: The Supreme Court observed that legal rights are correlatives of legal duties. In the strict 

sense, a legal right is an interest protected by law through the imposition of corresponding 

duties on others. 

Significance: This is the leading Indian judicial authority explaining the relationship between 

legal rights and legal duties. 

2. Minerva Mills Ltd. v. Union of India, (1980) 3 SCC 625 

Held: The Supreme Court held that Fundamental Rights and Directive Principles of State 

Policy are complementary and must be harmoniously balanced. 
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Significance: The judgment emphasizes that the enjoyment of rights must be accompanied by 

corresponding duties and social responsibilities. 

3. AIIMS Students' Union v. AIIMS, (2002) 1 SCC 428 

Held: The Supreme Court observed that Fundamental Duties under Article 51A are equally 

important for preserving constitutional values and complement Fundamental Rights. 

Significance: The case highlights that citizens must perform their duties while exercising their 

legal and constitutional rights. 

Conclusion 

Legal rights and legal duties are inseparable concepts in jurisprudence. A legal right exists only 

because the law imposes a corresponding duty upon another person. Indian courts have 

consistently recognized this principle in State of Rajasthan v. Union of India, AIR 1977 SC 

1361, while Minerva Mills Ltd. v. Union of India, (1980) 3 SCC 625, and AIIMS Students' 

Union v. AIIMS, (2002) 1 SCC 428, emphasize that rights and duties must operate together to 

uphold justice, constitutional values, and the rule of law. 

_ . _ 
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➢ 17. Positive School of Jurisprudence  

Introduction 

The Positive School of Jurisprudence, also known as the Analytical School, holds that law is 

the command of the sovereign, enforced by sanctions, and must be studied as it is (law as it 

exists) rather than as it ought to be. It separates law from morality, religion, and ethics. The 

chief exponent of this school was John Austin, who propounded the Command Theory of Law. 

According to John Austin: 

"Law is the command of the sovereign backed by sanctions." 

Main Principles of the Positive School 

Law is the command of the sovereign. 

Law derives its validity from the authority of the State, not from morality. 

Jurisprudence studies positive law (law as it is). 

Every law consists of command, duty, sanction, and sovereignty. 

Courts are bound to apply valid law even if it appears harsh or unjust, unless it is declared 

unconstitutional. 

Relevance in India 

The Indian legal system largely follows the positivist approach because laws enacted by 

Parliament and State Legislatures are binding until struck down by the courts. The Constitution 

is the supreme law, and judicial decisions of the Supreme Court are binding on all courts under 

Article 141 of the Constitution of India. 

Important Indian Case Laws 

1. A.K. Gopalan v. State of Madras, AIR 1950 SC 27 

Held: The Supreme Court adopted a strict positivist approach by holding that a law enacted by 

a competent legislature is valid if it follows the prescribed constitutional procedure. 

Significance: This case reflects the influence of legal positivism by emphasizing the validity 

of enacted law rather than its fairness. 

2. Jolly George Varghese v. Bank of Cochin, (1980) 2 SCC 360 

Held: The Supreme Court held that municipal law enacted by Parliament prevails unless 

changed by legislation, even where international obligations are involved. 

Significance: The case illustrates the positivist principle that courts primarily apply positive 

law enacted by the sovereign. 

2. State of U.P. v. Synthetics and Chemicals Ltd., (1991) 4 SCC 139 
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Held: The Supreme Court held that only the law actually declared by the Court constitutes a 

binding precedent under Article 141. 

Significance: The judgment reinforces the positivist emphasis on legal certainty and the 

authority of formally declared law. 

Conclusion 

The Positive School of Jurisprudence views law as a command of the sovereign backed by 

sanctions and emphasizes the study of law as it exists, independent of moral considerations. 

In India, this approach is reflected in the supremacy of enacted law and the binding force of 

Supreme Court decisions under Article 141. Landmark cases such as A.K. Gopalan v. State of 

Madras, AIR 1950 SC 27, Jolly George Varghese v. Bank of Cochin, (1980) 2 SCC 360, and 

State of U.P. v. Synthetics and Chemicals Ltd., (1991) 4 SCC 139 demonstrate the influence 

of positivist jurisprudence in the Indian legal system. 

_ . _ 
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➢ 18. Some Important Questions Based on Whole Syllabus of ‘LEGAL METHOD 

AND LEGAL THEORY (JURISPRUDENCE)’       

 

❖ Long Answer Questions (16 Marks Each) 

 

1. Define Jurisprudence. Discuss its nature, scope, importance, and relationship with other 

branches of legal studies in the Indian context. [16 Marks] 

2. Explain the Natural Law Theory of Jurisprudence. Trace its development from ancient 

to modern times and discuss its relevance to Indian constitutional jurisprudence with 

suitable case laws. [16 Marks] 

3. Discuss the contribution of John Finnis to Modern Natural Law Theory. [16 Marks] 

4. Explain Lon L. Fuller's concept of the Inner Morality of Law. Discuss the Fuller–Finnis 

debate and its relevance in the Indian legal system. [16 Marks] 

5. Explain John Austin's Positive School of Jurisprudence. [16 Marks] 

6. Explain H.L.A. Hart's Concept of Law. [16 Marks] 

7. Discuss Hans Kelsen's Pure Theory of Law. Explain the concepts of Grundnorm and 

hierarchy of norms. [16 Marks] 

8. Explain Savigny's Historical School of Jurisprudence and critically discuss the concept 

of Volksgeist. [16 Marks] 

9. Discuss Sir Henry Maine's Historical School of Jurisprudence, particularly his theory of 

the movement from Status to Contract, and Contract to Status. [16 Marks] 

10. Explain the Sociological School of Jurisprudence and critically examine Roscoe 

Pound's Theory of Social Engineering. [16 Marks] 

11. Explain the Realist School of Jurisprudence. [16 Marks] 

12. Explain the concept of Legal Rights and Duties. [16 Marks] 

13. Explain Hohfeld's analysis of legal rights and distinguish between right-duty, privilege-

no-right, power-liability, and immunity-disability. [16 Marks] 

14. Define Possession and discuss its essential elements and major theories. Distinguish 

between possession and ownership with reference to Indian law. [16 Marks] 

15. Explain the concept of Ownership in jurisprudence. Discuss its characteristics, types, 

and distinction from possession with suitable case laws. [16 Marks] 

16. Explain the concept of Legal Personality. Discuss the theories of corporate personality 

and the distinction between natural and juristic persons in Indian law. [16 Marks] 

17. Explain Judicial Precedent as a Source of Law. Discuss stare decisis, ratio decidendi, 

and obiter dicta with reference to Indian judicial practice. [16 Marks] 

18. Discuss Legislation as a Source of Law. Explain its types, advantages, limitations, and 

significance in the Indian legal system. [16 Marks] 

19. Explain Custom as a Source of Law. Discuss the essential requirements of a valid 

custom and its place in the Indian legal system. [16 Marks] 

20. Write a note on the concept of the Administration of Justice. [16 Marks] 
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❖ Medium Answer Questions (10 Marks Each) 

 

1. Explain Austin's Command Theory of Law. [10 Marks] 

2. Explain Savigny's concept of Volksgeist. [10 Marks] 

3. Discuss the concept of Legal Personality. [10 Marks] 

4. Discuss the Theories of Punishment. [10 Marks] 

5. Explain the Forms of Punishment. [10 Marks] 

6. Discuss the Legal Status of Unborn Person and Legal Status of Dead Man. [10 Marks] 

 

❖ Short Answer Questions (5 Marks Each) 

 

1. Define Jurisprudence. [5 Marks] 

2. State the scope and utility of Jurisprudence. [5 Marks] 

3. What is Positive Law? [5 Marks] 

4. What is Legal Personality? [5 Marks] 

5. What is a Juristic Person? [5 Marks] 

6. What is Corporate Personality? [5 Marks] 

 

❖ Very Short Answer Questions (2 Marks Each) 

 

1. Who is regarded as the father of Analytical Jurisprudence? [2 Marks] 

2. Who propounded the Pure Theory of Law? [2 Marks] 

3. What is Volksgeist? [2 Marks] 

4. Who developed the Theory of Social Engineering? [2 Marks] 

5. What is a legal right? [2 Marks] 

6. What is a legal duty? [2 Marks] 

 

❖ Important Case-Law-Based Questions (10 Marks Each) 

 

1. Discuss the Case of Maneka Gandhi v. Union of India, (1978) 1 SCC 248. [10 Marks] 

2. Discuss the relationship between law and social justice with reference to Olga Tellis v. 

Bombay Municipal Corporation, (1985) 3 SCC 545. [10 Marks] 

3. Discuss judicial activism and social justice with reference to Vishaka v. State of 

Rajasthan, (1997) 6 SCC 241. [10 Marks] 

4. Explain judicial law-making and absolute liability with reference to M.C. Mehta v. 

Union of India, (1987) 1 SCC 395. [10 Marks] 

_ . _ 


